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ith the benefit of hindsight,

also specific principles and rules such as those embodied in the

Magna Carta—the ‘Great Char-

English Magna Carta of 1215 and the Hungarian Golden Bull of

ter’—agreed to by King John of

1222.3

England and a force of rebellious

Historically, Magna Carta was not meant to be a codification

barons, has achieved a meaning

of laws at the time; it was a document of truce between King

that reaches far beyond the more

John and a group of barons. Following the loss of Normandy in

immediate intentions present in June 1215. The first part of

1204 to the French King Philip, King John embarked on a peri-

this article will provide a brief overview of the essence of the

od of significant taxation and enforcement of laws regarding

provisions of the original 1215 Magna Carta. The second part

the forests to raise money to fight to regain that loss. Jews in

of the article will provide some thoughts on its impact on

particular were singled out for excessive taxes. Among other

international law.
While there remains a lack of clarity regarding exactly

acts directed toward the barons, of whom he was suspicious,
King John “took theirs sons as hostages for good behaviour,

what, if anything, was signed or sealed on June 15, 1215, at

charged hefty sums for having his ‘goodwill’ and pushed his

Runnymede, and various ‘exemplifications’ and versions

feudal rights as far as they would stretch, naming exorbitant

exist, not to mention differences in translation, and certain

fees for heirs to enter their inheritance and extorting huge fines

‘mythologies’ relating to its impact,1 there can nonetheless be

from widows claiming their property entitlements and pleading

found tangible impact and reference in the development of

not to be forced to remarry.”4

law in America in general, and New Jersey in particular.

The barons rebelled, and King John also lost to the French

Magna Carta was not the only such document at the time. In

at Bouvines in July 1214. Having been previously excommu-

1222, King Andrew II of Hungary acquiesced in a comparable

nicated after rejecting the then pope’s nominee for archbishop

set of limitations on executive authority and the rights of

of Canterbury, King John now relented and sought papal

nobles in the Golden Bull.2

intervention to stop the rebellion and make peace. The result

These documents were adopted at a time of paradoxical
competition and cooperation between secular and religious
law. As one scholar observed:

was the 1215 Magna Carta.
This did not stop war from coming. Pope Innocent III, on
King John’s request, annulled Magna Carta in Aug. 1215,5
leading to the First Baron’s War.6

[T]the concept of the rule of law was supported by the prevail-

The historical context is interesting, and there are ample

ing religious ideology. It was also supported by the prevailing

resources available.7 Commentators also note the mythologi-

political and economic weakness of rulers and by the pluralism

cal status achieved by Magna Carta, which was less focused on

of authorities and jurisdictions. Finally, the concept of the rule

defining legal rights than providing a working document for

of law was supported by the high level of legal consciousness

resolving a conflict. Much of it is centered squarely in its

and legal sophistication that came to prevail throughout the

times, but the language and iconization of it led many to read

West in the twelfth and thirteenth centuries. It was well under-

into it what they will, and cite it for contemporary positions.

stood that the preservation of legality required not merely

At least two of the provisions—Chapters 39 and 40, dealing

abstract precepts of justice, equity, conscience, and reason but

with due process and the preclusion of sale of justice—are
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taken as foundations of contemporary
understandings of these rights.

The Chapters: An Overview

ters 2 and 3), other inheritance issues

Chapter 45, stating: “We will not

relating to property (Chapters 4 and 5),

appoint justices, constables, sheriffs or

limitations on distraint for services for a

bailiffs except from such as know the

knight’s fee or other tenement (Chapter

law of the kingdom and are willing to

There is a certain confusion, perhaps,

16), and so forth, relating to particulari-

keep it well.”16 Consonance may be

when people think about Magna Carta.

ties of property and feudal arrange-

found in the vetting process for judges

Most understand that on June 15, 1215, a

ments.

and justices with bar association rank-

document was signed. That document

Four chapters (44, 47-48, 53) relate to

ing, and statutory thresholds for years of

was annulled on Aug. 24, 1215, by Pope

forests, and address jurisdiction of the

experience. The notion that those

Innocent III. Following the French inva-

“forest judges” who hear crimes relating

enforcing law should know it, reaching

sion of England and the death of King

to forests, “disafforesting” lands seized

back 800 years, bears emphasis.

John in 1216, on Nov. 12, 1216, the first

from the barons and the return of rights

Seven chapters (9, 12, 14-15, 25-27)

revision of Magna Carta was issued by

to the barons regarding the forests held

dealt with money and taxation, and

Willliam Marshal, earl of Pembroke, as

prior to King John.

rules governing intestacy.

regent, followed by a second revision on
Nov. 6, 1217. In 1225, King Henry III
issued another revised version, which was
confirmed in 1297 by King Edward I.

As noted, two clauses related specifi-

Miscellaneous chapters (13, 23, 42,
49) address the rights of the city of Lon-

cally to Jews.
Eighteen chapters (17-22, 24, 32, 34,

don, who may be compelled to build

36, 38-40, 52, 54-57) relate to justice.

bridges, the right to leave and return to

In anticipation of the 800th anniver-

Some relate to the place of hearing; oth-

England (Chapter 42) and surrender of

sary of Magna Carta, the Magna Carta

ers involve technical issues concerning

hostages.

Project was created as a collaborative

property. Of interest now are the provi-

Four chapters address issues relating

effort between the British Library and

sions that continue to resonate. These

to the peace (52, 55, 61 and 62, the lat-

others. Its website provides a wealth of

include those that render monetary

ter also referred to in the Magna Carta

accessible materials, and it is the Bishop

penalties (amercements) proportional to

Project as Suffixes A and B). In this

William Stubbs test that it deems the

the offense (Chapter 20); guaranteeing

regard, Chapter 61 (Suffix A) provided

most reliably accepted version, which is

monetary

and

the remedies section, so to speak, setting

referred to in this article.9 This version

barons” to be made “by their peers,” and

forth a procedure for remedying default

contains a preface and 63 clauses. The

proportionate to the offense (Chapter

by the king and affording the barons the

topics have been categorized in the

21); facilitation of jury trials for those

right to seize “castles, lands and posses-

Magna Carta Project (some of which

accused of serious crimes (Chapter 36);

sions and in any other ways they can,

overlap) as relating to church matters,

requirement of “trustworthy witnesses”

until it is rectified in accordance with

feudal, forest, Jews, justice, king’s offi-

(Chapter 38);13 requirement of due

their judgment, albeit sparing our own

cers, money, peace, trade, Wales and

process by which “[n]o free man is to be

person and the persons of our queen

Scotland, women and “misc.”

arrested, or imprisoned, or disseised, or

and children.”17

8

penalties

to

“earls

outlawed, or exiled, or in any other way

Three chapters relate to trade (33, 35,

Church to be free and to have its “full

ruined, nor will we go against him or

41), concerning removal of fish-weirs

rights and its liberties intact.”10 Other

send against him, except by the lawful

from England except for the coast; stan-

chapters relating to the church are of a

judgment of his peers or by the law of

dardization of measurements for wine,

more technical nature. Jews were not

the land” (Chapter 39);14 and no sale,

ale, corn, dyed, russet and haberget

afforded comparable privileges; Chapter

denial or delay of the right to justice

cloths; and safe transit for merchants.

1011 limits interest on loans from Jews

(Chapter

The first chapter declares the English

States

Four chapters concern Wales and

where the debtor dies before it is paid,

Supreme Court has recognized Chapter

Scotland (56-59), restoring property and

and Chapter 1112 exempts widows from

39 as the origin of the due process clause

liberty to Welshmen, release of Welsh

owing money on a debt to Jews incurred

in the United States Constitution.

hostages, and the fate of King Alexander

by the deceased spouse.

40).

The

United

15

Six chapters (28, 30, 31, 45, 50-51)

of Scotland to be determined by judg-

Twelve chapters (2-6, 16, 29, 32, 37,

address executive power and limitations

43, 46, 60) relate to feudal issues. These

on the king’s officers to take property for

The clauses that remain part of the

ment of his peers.

address, for example, the effect of death

various uses. Among the more interest-

statutory law of England and Wales are

of a baron or earl on debts owed and

ing (and perhaps cynical) chapters that

Chapter 1 (noted above, relating to the

what his heir is responsible for (Chap-

may seem ironic in today’s world is

rights of the church), Chapter 13

6
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(addressing London) and Chapters 39

ple, articulated in Magna Carta, rises to

Anglo-Saxon law reaching back to 2015

and 40 (the right to trial by jury and due

the level of a jus cogens norm remains

and Chapter 42.25 The Court ruled that

process). A cursory review of many of

open to debate. At least in the 9th Cir-

the applicable statutes did not authorize

the chapters would show their obsolete

cuit, there is a suggestion that due

the secretary of state to exercise the

nature.

process and fair trial could be deemed a

authority that had been applied in the

jus cogens right. The question was raised

case. Interestingly, as pointed out by the

in United States v. Struckman,22 where the

District of Columbia Circuit, in Briehl v.

18

Magna Carta and International Law
Having briefly summarized the vari-

defendant, indicted for tax fraud, was

Dulles, the documented right of travel

ous chapters of Magna Carta, it is possi-

handed over by Panamanian officials to

was short lived, and was not found in

ble to trace certain provisions that have

U.S. agents. He claimed, among other

versions of Magna Carta following King

influenced international law. Interna-

things, that the facts warranted dis-

John’s death.26 Nonetheless, the impor-

tional law encompasses both private and

missal of the indictment based on viola-

tance of this fundamental right of move-

public aspects; however, there are certain

tion of his jus cogens “right to habeas

ment in international law traces back to

norms that achieve universal recogni-

corpus in a foreign land, the right to

initial recognition in Magna Carta.

tion across judicial systems. These are

counsel, the right to due process and the

Similarly, in Rusk v. Cort,27 the Court

known as jus cogens, “which are non-

right of access to the courts.” In this par-

held unconstitutional a federal statute

derogable and peremptory, enjoy the

ticular case, the court rejected the argu-

that deprived defendants of their Amer-

highest status within customary interna-

ment, not because of the inapplicability

ican citizenship “automatically—with-

tional law, are binding on all nations,

of jus cogens and the arguments about

out prior court or administrative pro-

19

and can not be preempted by treaty.”

due process generally, but because as a

ceedings.”28 In this particular case, the

International law, therefore, may be

factual and legal matter, the defendant

automatic forfeiture of citizenship was

viewed as including jus cogens but not

had not developed the argument.

imposed “for the offense of leaving or

exclusively so; certain other principles

On a less rarefied level, though, cer-

remaining outside the country to evade

have general application in the jurispru-

tain other concepts currently forming

military service,” which was invalid

dence of a broad spectrum of countries

the foundation of areas of international

due to the lack of procedural safeguards

across different legal systems.

law have been identified as being raised

under the Fifth and Sixth amendments,

Perhaps the core principle of Magna

in Magna Carta, and continue to have

essentially leaving such persons state-

Carta is that there must be due process

viability in American jurisprudence. For

less.29

and a fair trial. While due process is

example, Chapter 42 addresses the right

embedded in the American legal system,

“for every man to depart from our king-

does “fair trial” rise to the level of jus

dom, and to return to it, safely and

cogens? One leading jurist, serving on

securely, by land and water, saving our

ticularly in time of war, is a heinous

the International Court of Justice, has

allegiance, except in time of war for

offense, and should and can be proper-

argued that the right to a fair trial

some short time, for the sake of the com-

ly punished. Dating back to Magna

should be considered one of the estab-

mon utility of the kingdom, [and]

Carta, however, it has been an abiding

In its conclusion, the majority noted:
We recognize that draft evasion, par-

lished jus cogens norms. On the other

excepting those imprisoned and out-

principle governing the lives of civi-

hand, British diplomat and scholar

lawed according to the law of the king-

lized men that ‘no freeman shall be

20

Anthony Aust has suggested that due

dom, and people from the land against

taken or imprisoned or disseised or

process does not equate with the “gener-

us in war, and merchants who are to be

outlawed or exiled…without the judg-

ally accepted examples” of “aggression,

dealt with as aforesaid.” This found res-

ment of his peers or by the law of the

genocide, slavery, racial discrimination,

onance in Kent v. Dulles,24 in which the

land….What we hold is only that, in

torture and crimes against humanity,”

United States Supreme Court addressed

keeping with this cherished tradition,

concluding that “[d]espite what may be

State Department denials of passport

punishment cannot be imposed ‘with-

said or written, it is wrong to assume

applications of two persons on the

out due process of law.’ Any lesser

that many important provisions of

grounds that they were Communists.

holding would ignore the constitution-

human rights treaties, such as due

The Court stated that “the right to travel

al mandate upon which our essential

process, are jus cogens, or, for that mat-

is part of the ‘liberty’ of which the citi-

liberties depend.30

ter, even rules of customary internation-

zen cannot be deprived without due

al law.”21

process of law under the Fifth Amend-

In the context of more recent issues

ment,” and noted that right under

relating to Guantanamo, the Court

Whether or not this particular princiNJSBA.COM
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reached back to Magna Carta to hold

cal proceedings.34 Ultimately, the Court

that petitioners, designated as enemy

concluded:

jus cogens, the debate continues.
The rule of law always begs two ques-

combatants, hold the privilege of habeas

the history of the privilege against self-

tions: Whose rule and whose law? Law

corpus, and that the statutory regime

incrimination indicates that the Fifth

that is abhorrent, even if legitimately

then in place was “not an adequate and

Amendment’s

Self-Incrimination

passed in accordance with governing

31

effective substitute for habeas corpus.”

Clause was intended as a limitation on

procedure, does not mandate accept-

Magna Carta was raised in a case

the investigative techniques of govern-

ance. The apartheid laws of South

involving a subpoena of a resident alien

ment, not as an individual right

Africa, the slavery laws of the United

and Lithuanian national regarding his

against the world. The privilege devel-

States and the anti-Semitic laws of Ger-

activities during World War II. In United

oped in opposition to systems of law

many under the Nazis are cases in point.

States v. Gecas,32 Gecas claimed the con-

enforcement that relied on self-incrim-

Indeed, the Declaration of Independ-

stitutional privilege against self-incrim-

ination for the prosecution of crime.35

ence makes clear that untenable laws

ination. The Court found the facts

The dissent disagreed over the inter-

cannot stand. For 800 years, though, the

could warrant conviction of Gecas

pretation of what Magna Carta guaran-

core principles of a few chapters of

under foreign law, but ultimately the

teed

self-incrimination.36

Magna Carta have withstood the test of

regarding

privilege did not apply in this case.

What makes this fascinating is that,

time and remain an integral part of New

Chapter 38 of Magna Carta became rel-

notwithstanding that only a few of its

Jersey and American jurisprudence. To

evant to, and addressed in, the Court’s

chapters survive in codified form, the

not understand something of that histo-

analysis of the question of whether the

rationale of Magna Carta and its place in

ry is to not understand the source of
fundamental law that governs today.

privilege against self-incrimination was

understanding the development of com-

intended by the drafters of the Consti-

mon law was not merely mentioned in

tution to extend to possible incrimina-

passing, but actively debated by a vigor-

Steven M. Richman practices commer-

tion under foreign law, as opposed to

ous dissent as part of a contemporary

cial and international law in New Jersey,

United States law.

issue.

New York and Pennsylvania. He is vicechair of the 21,000-member Section of

The Court noted that:
Before the Norman Conquest in 1066,

Parting Comments

International Law of the American Bar

Magna Carta remains as a fundamen-

Association, chair of the International Law

cases

tal statement for the rule of law, and in

Committee of the New Jersey State Bar

according to the ancient accusatorial

particular, the subjugation of the sover-

Association, president of the New Jersey

the English common-law courts heard
both

secular

and

religious

system of ordeals, battles, and oaths.

eign to that rule of law. It stands for

State Bar Foundation, and chair of the Mul-

Religious and secular jurisdictions were

principles of due process and trial by

tidisciplinary Practice Committee of the

unified. During this period of shared

jury. Some of it is antiquated, locked in

International Bar Association.

jurisdiction, the common-law courts

its own time frame, and some of it is

effectively adopted the nemo tenetur

plainly anti-Semitic while at the same
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