Clark Hill eNewslette Pagel of 4

An Update from Clark Hill's Immigration Law Professionals

February, 2006

Hello,

IMMIGRATION LAW UPDATE:

Immigration Webinar

On Thursday, March 2 at 8:30 AM, Clark Hill's Immigration Group will host a webinar entitled
"Strategic Options for Dealing with the H-1B Blackout". This discussion will address strategic
considerations for foreign national hires in light of the absence of new H1-B visas.This is a free, 1/2
hour Internet based seminar. To participate, all you need is your phone and a computer with Internet
access. To register, please go to Clark Hill's website.

Website Updates

Clark Hill's Immigration Group has recently updated its website pages. While content has been
updated for all of the pages, an explanation of the new E-3 visa for Australians, and an additional
description of penalties for temporary visa violations, have been added.

Employment-Based Green Cards and Aging Out

A foreign national who is applying for a company sponsored US green card (immigrant visa) may also
obtain a green card for their spouse or children. Children are defined as persons who are unmarried
and under the age of 21. Stepchildren (under 18 years of age when the 2nd marriage occurred) and
adopted children (under the age of 16 when the adoption was completed) are also considered to be
“children”, and are eligible for derivative green card status. Generally, a son or daughter remains
eligible for a derivative green card only if he or she is under the age of 21 at the time the green card is
issued. Due to lengthy processing delays, many children "age out" and may no longer be eligible to
receive derivative green card status.

Several years ago, the Child Status Protection Act (CSPA) was passed to fix part of this problem. The
CSPA provides a formula to define the "CSPA age" of a child to help him or her remain eligible for
green card status. This age is determined on the date a visa becomes "available". Once the age

is set, and the child is determined to be under 21 under the CSPA, the son or daughter remains a
“child" for immigration purposes. This does not change, even if the son or daughter is actually over
21 years of age. The formula is: "age of the child on the date visa becomes available (-) number of
days the 1-140 was pending (=) CSPA age". The date the visa becomes "available" is determined by
the priority date, and whether it is current. Priority dates are explained in our previous Immigration
Update. The I-140 is the second stage of the green card process (Petition for the Immigrant Worker),
and is explained in our employment based green card web-page.

This law protects children from processing delays by USCIS (I-140, and Adjustment of Status or
Consular Processing delays) but not from the unavailability of visas due to priority date backlogs, or
delays from the US Department of Labor in issuing Labor Certifications (see the second paragraph in
our PERM update in our previous Immigration Update).Therefore, as long as the CSPA age is under
21, the child will remain eligible for a green card despite long processing delays.
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Employment-Based Priority Dates

The latest Department of State Visa Bulletin has announced that many priority dates for employment-
based immigrant visa categories have moved forward considerably since November 2005. For a
discussion about priority dates, and how they impact green card processing, see our Immigration
Update. The worldwide listing for the EB3 category has advanced to May 2001, China EB3 has
advanced to May 2001, and India EB3 has advanced to January 2001. The priority date for EB2
cases for most countries is current, with China at July 2001, and India at January 2002. Despite this
progress, it is expected that movement will continue to fall far short for many who seek employer
sponsored green cards. The only solution would be for Congress to pass legislation that would
provide additional immigrant visas.

Priority dates depend not only on the preference category, but the country in which the foreign
national was born. Due to the large usage of green card numbers, the priority dates for Indian and
Chinese applicants are behind those for the rest of the world. Green card applicants are "charged” to
the country of their birth when a visa is used - not the country of nationality. However, it is possible to
“cross-charge" to a spouse's country of birth. For example, a person born in India who is married to a
person born in Canada can cross charge to Canada for the priority date, rather than India. Also,
under certain circumstances, a person born in a country, but whose parents were neither citizens nor
residents of that country at the time of the child's hirth, can cross-charge to the country of their
parents' birth. These possibilities may decrease the wait time for a priority date for some applicants
to advance their green card processing.

Changes in Naturalization Processing

Until recently, USCIS tried to process applications for naturalization (US citizenship) for family
members at the same time, when filed together. As a result, each application for the family had to be
completed, at each stage of the process, before the entire group could go on to the next step.

This could create long delays. USCIS has announced that naturalization applications will no

longer be processed as a group, which USCIS believes will decrease processing times. A copy of the
memo announcing this change is on the USCIS website.

New Passport Requirements for the Visa Waiver Program

New passports issued by countries which are part of the Visa Waiver Program must include a digital
photo, or the traveler will be required to obtain a visa. If the passport does not include a digital photo,
the traveler may still travel without a visa if the passport was issued before October 26, 2005, or if the
passport contains a computer chip capable of storing biographic/photographic information.

France has reported that it has experienced delays in issuing new hiometric passports, leading to
increased applications for US visas. Due to the increased demand, there have been delays in issuing
visitor visas at the US Embassy in Paris. Travelers are reminded to ensure that they have the new
passport or US visa before making travel plans or purchasing airline tickets. Additional information
regarding the Visa Waiver program is available on the US Customs and Border Protection website.

Focus on Immigration in 2006

President Bush mentioned the need for immigration reform in his State of the Union speech in
January 2006. Since then he has stressed the need for additional H-1B visas. We continue to
encourage our clients and friends to contact their Congressional representatives to express their
views about immigration reform and H-1B legislation. This can be done in less than 5 minutes,
through the American Immigration Lawyer Association website.
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This newsletter is prepared by Clark Hill PLC to provide general information on recent legal developments of interest to our
readers. This publication is not intended to, nor does it, provide legal or other professional advice for any specific situation
or create an attorney-client relationship. Clark Hill attorneys provide legal advice only upon the execution of a engagement
letter establishing a formal attorney-client relationship. We would be pleased to provide such legal assistance as you may
require on these and other subjects if you directly contact a Clark Hill attorney and establish an attorney-client relationship.
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