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An Update from Clark Hill's Immigration Law Professionals

January, 2006
Hello,
IMMIGRATION LAW UPDATE:

H-1B CAP REACHED FOR WORKERS WITH A US MASTER DEGREE OR HIGHER

The US Citizenship and Immigration Services (USCIS) announced that the H-1B limit was reached for
all applicants who have a US Master Degree or higher, for the 2006 fiscal year (cap reached on
January 17th). See the USCIS website for a copy of the announcement. The H-1B Visa is numerically
limited, and once the limit (or "cap") is reached, no new H-1B's are available until the next fiscal year
(October 1, 2006 starts the government's 2007 fiscal year).

This development means that foreign nationals may not be able to secure a new H-1B until October
1, 2006. Foreign nationals working for certain non-profit institutions, and persons who currently have
an H-1B, are exempt from the cap. For more information on H-1B's visit the Clark Hill website. While
other options do exist to hire foreign nationals in the US (TN, L-1, E Visa), the unavailability of new H-
1B Visas means that many hiring decisions will be seriously delayed or abandoned altogether.

The unavailability of H's for persons with an advanced degree from a US university is in addition to
the H-1B blackout for most other H-1B candidates (like persons who have a foreign degree, or only a
US Bachelor Degree). The limit for these H-1B's was reached in August 2005, several months before
the H-1B cap opened for the 2006 fiscal year.

In our Group's opinion, Congress needs to act to give US employers more H-1B Visas. We urge
everyone to express their views to their elected representative. This can be done in less than 5
minutes, through the American Immigration Lawyer Association website.

AFFIDAVIT OF SUPPORT UPDATE

An affidavit of support must be completed by a US citizen or green card holder to sponsor the green
card process for any foreign national family member. The purpose of this form comes from the US
government's concern that a foreign national not come to the US and receive US federal or state
"means tested benefits" to support themselves. Generally, persons coming to the US cannot be a
"public charge" (someone who is likely to receive government money to support themselves). This
requirement has been in existence for many years, but in 1996, Congress made the affidavit of
support form much more stringent. One of the major changes was that a US citizen or green card
holder prove they have income which is at least 125% of the federal poverty level. In the event that a
foreign national does receive these benefits, the sponsor can be requested to reimburse the
government. In recent weeks, there have been clarifications in the requirements for the affidavit of
support.

For almost 10 years, sponsors have been required to submit copies of their last 3 federal tax returns
and W-2's. A USCIS memorandum was recently issued which allows US sponsors to submit a copy
of the federal tax return for the most recent tax year, and not all 3 years. Sponsors may submit either
a photocopy of their return or an IRS generated transcript of their return. If additional documentation
is necessary in a specific case, to prove the financial requirements can be met, an immigration officer
may request additional information. Currently, this change applies only to green card applications filed
in the US (adjustment of status) cases, and not to those applications being processed at a US
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Consulate overseas.

A recent case issued by a federal district court in Indiana addressed the obligations of a US citizen
sponsor who has completed an affidavit of support. In that case, the US citizen had signed an
affidavit of support as part of his wife's green card application. In the divorce proceedings, the foreign
national spouse requested money owed to her under the terms of the affidavit of support, rather than
for normal spousal support (common in a US divorce proceeding). The court found that under the
affidavit of support, the US citizen was required to ensure the foreign national maintained an income
of at least 125 percent of the federal poverty guidelines, until the contract was terminated (generally
this is until until the foreign national permanently leaves the US, becomes a US citizen, has worked
for 10 consecutive years, or dies). Clearly, it is important that individuals completing an affidavit of
support remain sensitive to their obligations and recognize the potential long-term implications of this
process.

APPLYING FOR A US PASSPORT

In the upcoming months, US Citizens will be expected to carry a passport for all international travel
(driving to Canada, Caribbean vacations, etc.), even where a US passport is not currently required. In
order to assist in the US passport application process, we are providing the following information. The
application may be filled out online, but it must be printed and filed in person (see the US State
Department's website for the closest filing location). Requirements (including photo specifications and
filing fees) for those applying for a US passport for the first time are also available on the US State
Department's website. Passports may be expedited for an additional fee. Once you have applied, you
are able to check the progress of the application online.
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This newsletter is prepared by Clark Hill PLC to provide general information on recent legal developments of interest to our
readers. This publication is not intended to, nor does it, provide legal or other professional advice for any specific situation
or create an attorney-client relationship. Clark Hill attorneys provide legal advice only upon the execution of a engagement
letter establishing a formal attorney-client relationship. We would be pleased to provide such legal assistance as you may
require on these and other subjects if you directly contact a Clark Hill attorney and establish an attorney-client relationship.
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