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What’s the purpose

of a purpose trust?

ave you ever wondered if it’s possible

to leave money in your will or living

trust for the care of your pet or your

prized antique automobile? Through

the use of a purpose trust, you may be

able to achieve your objectives. One caveat,
though, is to be sure that your state permits
such trusts. While many do, purpose trusts
aren’t currently allowed in all states. But in
such a situation you may be able to set up
an offshore trust.

In essence, a purpose trust is a way for you
to provide for the care of something rather
than someone. This concept flies in the face
of conventional trust wisdom, which says a
trust must have a beneficiary to be legitimate.

Purpose trust history

Thanks to a groundswell of desire to have

a mechanism for caring for a pet or other
nonperson, the ability to create such a trust
was initially offered by the Uniform Probate
Code (UPC) in 1990 and then expanded in
1993. An optional code section — that is,
states can choose to include it in their UPC,
but aren’t required to do so — permits trusts
for the care of pets and trusts for honorary
purposes. An honorary trust would be one
that “is for a specific lawful noncharitable
purpose.”

Many foreign jurisdictions
that allow noncharitable
purposes for trusts do

so in a manner that is
fairly consistent across
the board.

Although a “noncharitable purpose” isn’t
specifically defined, the broad language
suggests there is wide application of its use.
In fact, the major limiting factor is that the
UPC suggests restricting the duration of
these trusts to 21 years.

But the newly created Uniform Trust Code
(UTC) similarly permits trusts for the care of
animals and for other lawful noncharitable
purposes. The UTC gives, as an example of
a noncharitable purpose, the care of a ceme-
tery plot. And, like the UPC provisions, the
code suggests limiting the trust’s duration to
21 years.

Applicability is limited

Even though a growing number of states
have adopted either UPC or UTC provisions,
the acceptance isn’t universal. Nor, for that
matter, is the acceptance of UPC and UTC
in general. And despite the provisions of
both UPC and UTC that allow for the more
generic noncharitable purpose trust, they,
too, aren’t widely accepted by the states.
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Thus, it’s wise to consult with an estate
planning professional before creating a
purpose trust. He or she will be able to tell
you whether your state has already adopted
either UPC or UTC, or both. If your state has
yet to adopt the relevant section of either
uniform code, or if it has adopted a more
restricted version of the code, you still may
be able to create a trust that can accomplish
your goals.

Borrow law to achieve your purposes

To reach your objectives, you may need to
“borrow” a law that is more suited to your
purpose. As you might use an offshore trust
for asset protection, you could use the law
of a foreign jurisdiction to create a trust for
the benefit of your pet or for another non-
charitable purpose.

This can be easily accomplished, as trust
law is clear that the settlor has the right to
decide which jurisdiction’s law will govern
the trust. But deciding where to create the
trust is a more fundamental issue, and will
be determined largely by the preferences of
the trust’s settlor.

Moreover, many foreign jurisdictions
that allow noncharitable purposes for
trusts do so in a manner that is fairly
consistent across the board. In fact, the
largest potential impediment — that there
must be a legal connection between the

Take the simple route

If you like the concept of the purpose trust
but prefer to keep things simple, consider
alternative means of accomplishing virtually
identical results. Depending on your estate
situation, for instance, you might be able to
reach your objectives with no tax conse-
quences whatsoever.

Suppose, for example, that a friend has agreed
to care for your pet. You could provide some-
thing for him or her in your estate plan. That is,
suppose you'd like to leave $5,000 for the
future care of your pet.

Rather than bear the cost of creating and
administering a purpose trust, you could
designate that your friend is to receive a
$5,000 bequest. Just be sure to select some-
one you trust, because there's no way to
legally ensure the friend uses the money to
care for your pet.

jurisdiction and the settlor — can, in most
cases, easily be overcome.

For instance, having a foreign trustee would
likely be sufficient to create the connection.
And most foreign jurisdictions would man-
date that the trustee, or at least one trustee,
be located in that jurisdiction. Thus, your
most difficult decision might be deciding
which jurisdiction you’d like to use for the
trust, as you can learn the laws of your
desired location.

In fact, your decision of which offshore
jurisdiction to use often becomes a driving
force. For example, if you like the Cayman
Islands, and anticipate being there frequently
for other reasons, that would be the logical
choice for your trust.

Powerful, yet complex

The purpose trust can be a powerful estate
planning option, but it also can be difficult
to set up. And, whether you create the trust
domestically or offshore, there might be
income and estate tax issues to address. Be
sure to consider whether your trust is going
to create unwanted tax consequences, such
as gift and income tax concerns. Il



Grant the powers

Powers of attorney for health care and property are a critical part of any estate plan

ost estate planning documents address
what happens to your estate after
your death. But there are important
documents that are more concerned
with what happens before you die —
specifically, with what happens in the
event you become incapacitated. A power
of attorney for health care and a power
of attorney for property are key pieces of
a sound estate plan.

Health care

When creating a power of
attorney for health care,
you designate an agent
who will have authority

to make health care deci-
sions on your behalf if you
become legally incapacitated.
The form requirements are
unique from state to state.
Wherever you live, though, it
should be designed to specifically
allow your agent access to your
medical records in accordance
with the federal Health Insurance
Portability and Accountability
Act of 1996 (HIPAA).

Further, make your power of
attorney for health care as
detailed as possible. After all,

in addition to making deci-

sions on health care issues, you
could empower your agent to
make organ donation choices on
your behalf as well. To the extent
you’ve made your choices clear, your
agent will have an easier time determining
the decisions that are most in line with
your expectations.

And, depending on the rules specific to your
state, your agent may be given certain powers
simply by virtue of being your agent. That is,
you might not specifically have to authorize

organ donation; your agent may be deemed
to have authority to make such decisions on
your behalf unless you specifically restrict
such ability. So, be mindful of your state’s
rules, and make your choices accordingly.

A health care power of attorney also generally
allows you to express your wishes with respect
to end-of-life decisions. You can indicate, for
example, whether you want dramatic
life preservation methods employed
or you prefer not to be kept alive by
machines. In many jurisdictions,
these provisions would allow your
agent to usurp the authority that
previously had been relegated to
your will. Generally, though, a
will is too limited in scope to
solely address end-of-life issues.

\ And, perhaps more important,
ensure that your agent either
has a copy of your power
of attorney or knows where
one is located. Also, give
your primary physician
a copy. That way, in the
unfortunate event of your
becoming incapacitated,
there can be a smooth
transition to your agent
with respect to decision-
making power.

Property

Use a power of attorney

for property to give decision-

making authority on your behalf
with regard to property considerations.

Your agent doesn’t take possession of your

assets, but has full authority to take action

on those assets.

As with a power of attorney for health
care, be as specific as possible with respect
to your wishes. If you want to authorize




your agent to make gifts on your behalf, for
instance, include such a provision in your
document. The more information, the better,
especially when it comes to helping your
agent make the decisions that you would
make if you were able to do so.

Much of the role of a power of attorney for
property also can be provided by your living
trust. The important distinction is that the
terms of the living trust will govern only
those assets that have been titled in the name
of the trust. The ability to make decisions

If you have a living trust, it may be smart
planning to have its trustee serve as the
agent for your power of attorney for prop-
erty, as the roles that the trustee and agent
play are similar.

Peace of mind for all concerned

Your powers of attorney for health care and
property are powerful documents that can
help you achieve many of your planning
objectives in the event you become incapaci-
tated. Because requirements for these docu-

ments vary from state to state, be sure that
yours are properly drafted so they can be as
useful as possible. I

with respect to any assets not titled in the
name of the living trust, though, would come
from your power of attorney for property.

Planning for the increased
lifetime estate tax exemption

As of Jan. 1, 2006, the lifetime estate tax exemption amount increased from $1.5 million to $2 million,
giving you a tremendous opportunity to review your estate plan and make any necessary revisions.

To maximize your available lifetime exemption, your will or living trust should automatically allocate
assets between taxable and nontaxable in the most efficient manner. Thus, if your estate plan directs
$1.5 million to a family trust — of which your spouse is the primary beneficiary but which will not
be included in his or her estate — and the balance to a trust for your spouse, you may want to change
the language to a formula instead of a specific number: for example, “... the largest amount that can
be transferred by me to persons other than my spouse ... .”

By handling your will or living trust in this manner, you won’t have to change it again when the
exemption increases to $3.5 million in 2009. Plus, specifying a certain amount could cause problems
when the exemption drops back to $1 million, as it’s currently scheduled to do in 2011. A formula
can give you comfort that, regardless of how the exemption amount changes, you’ll be assured of
maximizing the amount sheltered from estate tax.

If you’re married, also ensure that you split assets between your spouse and yourself so that, if

the combined estate exceeds $4 million, both of you will have at least $2 million included in your
estate. If you don’t, you could be creating a situation where the estate of the survivor faces a larger
estate tax than necessary.

Suppose, for instance, you and your spouse have assets totaling $5 million, but everything is titled
in your name. If your spouse dies first, his or her estate will be $0, and thus no estate taxes will be
due. But your spouse’s $2 million estate tax exemption will be wasted. At your subsequent death,
only $2 million will be sheltered by your exemption and $3 million will be subject to tax. If, on the
other hand, your assets are split evenly, a total of $4 million is sheltered from estate tax and only
$1 million will be subject to tax.




The odd couple

Bankruptcy law changes and your estate plan

ate last year, the Bankruptcy Abuse
Prevention and Consumer Protection
Act (BAPCPA) became law. It dramati-
cally overhauled the rules surrounding
bankruptcy filings. And, as a bonus, it
included provisions that expanded the protec-
tion afforded to IRAs and other retirement
plans. Thus, regardless of whether bankruptcy
is a concern for you, BAPCPA may affect
your estate plan.

Impact on retirement plans

Perhaps the area BAPCPA most significantly
affected is retirement plans. The act clarifies
that retirement plan accounts treated under
the Internal Revenue Code as tax-exempt
also are exempt from the bankruptcy estate.

This, in practical terms, means that 401(k),
403(b) and 457 plans and related plan
money enjoy full protection under bank-
ruptcy laws. Further, any amounts rolled
over from these retirement plans into IRAs
will enjoy the same protection. Thus, all
retirement funds that started out as 401 (k)
or related money are treated as exempt from
the bankruptcy estate.

The law goes a step further by allowing
an additional $1 million exemption (with
inflation-adjusted increases) of traditional
or Roth IRA money as well. In fact, the
$1 million figure can be increased at the
discretion of the bankruptcy judge.

Interestingly, though perhaps not coinciden-
tally, the law was passed while the ink was
still drying on the Supreme Court decision
of Rousey v. Jacoway, in which the Court
ruled that IRAs would be afforded the same
bankruptcy protection as other retirement
accounts in certain circumstances.

In light of that decision and BAPCPA, there
are two important items to note with respect
to your retirement plans, including IRAs:

1. The bankruptcy rules may offer more
protection of such plans, but bear in
mind that, for you to be afforded this
protection, you must be in bankruptcy.
Plus, in divorce proceedings, filing for
bankruptcy won’t keep your spouse from
being able to seek — and being entitled
to — a portion of your retirement plan.

2. Distributions from retirement plans may
not be protected in bankruptcy proceedings
and may be subject to creditor claims.

Estate planning
in conjunction with BAPCPA

How do the provisions of BAPCPA apply
with respect to your estate plan? For many,
retirement plan assets make up a large
portion of their estate, so BAPCPA could
have a significant impact. Although each
situation is different, let’s look at a few
possibilities.



First, suppose Joe, a commodities trader,
wants to hedge against certain risks
inherent in his business. He realizes that
circumstances can quickly change, so he
and his wife decide to increase contribu-
tions to their retirement plans. Besides, he
reasons, it makes sense today because of
the income tax benefits.

Should Joe ever need to file for bank-
ruptcy, the unlimited exemption for his
401(k) and the $1 million exemption
for his traditional IRA should serve
him well. Thus, he’d be able to shelter
a significant amount and build a signifi-
cant bankruptcy-protected estate.

Second, consider Michelle, a widow with
enough assets for her to live comfortably. Her
assets include an IRA rolled over from her
457 plan and a traditional IRA. Michelle’s
son, Robert, is her only heir and has financial
problems.

She has generously helped him in the past,
but worries that he might have to declare
bankruptcy. Further, she’s concerned he
might not be able to protect the assets he
inherits, regardless of what everyone tells her
about how to accomplish those goals.

Michelle determines that the best way to help
Robert is to boost her retirement funds as
much as possible. Although tax laws prevent
her from contributing any additional funds,
she is careful not to pull out any more than
her required minimum distribution.

BAPCPA clarifies that
retirement plan accounts
treated under the
Internal Revenue Code

as tax-exempt also
are exempt from the
bankruptcy estate.

She recognizes that, though there is some
ambiguity as to whether inberited IRAs
will enjoy full — or any — protection
under BAPCPA, this would be a good idea
for income tax purposes anyway, and she
feels even better knowing that she might
be able to help her son keep more assets
in the event he files for bankruptcy after
her passing.

Shining a light on BAPCPA

No, bankruptcy is never a pleasant thought
to contemplate, but there may be unforeseen
circumstances in your future that will force
you to consider that option. BAPCPA might,
on its face, not seem terribly relevant in

an estate planning context. But, seen in

the proper light, it may help you to ensure
your loved ones are provided for after
you’re gone. I
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Personal Legal Services Group

Joseph A. Bonventre has substantial experience advising
individuals on estate planning, charitable planning,
business planning, retirement planning, probate, post-
mortem trust administration and related tax matters.
Mr. Bonventre is a Fellow of the American College of
Trust and Estate Counsel and a Fellow of the American
College of Tax Counsel. There are only a handful of
attorneys throughout the United States who are Fellows
of both organizations. Fellows are selected on the basis
of professional reputation and ability in the fields of trusts and estates and
taxation and on the basis of having made substantial contributions to these
fields through lecturing, writing, teaching and bar association activities.

Mr. Bonventre is listed in The Best Lawyers In America.

Tel: (313) 965-8293 » Fax: (313) 965-8252
E-mail: jbonventre@clarkhill.com

Frederick H. Hoops, Il counsels clients in all aspects
of estate planning, tax minimization, asset protection,
family partnerships, limited liability companies and
the probate and non-probate administration of trusts,
decedents’ estates, guardianships and conservatorships.
His experience also includes the preparation of estate
and fiduciary tax returns for trusts and estates, and
organizing and answering questions concerning chari-
table and other tax-exempt organizations. A frequent
speaker and prolific author, he has co-authored Family Estate Planning
Guide and Planning for Estates and Administration in Michigan
(Thompson Publishing).

Tel: (313) 965-8323 o Fax: (313) 965-8252
E-mail: fhoops@clarkhill.com

Andrea M. Kanski’s estate planning background
includes analysis and development of overall tax and
estate planning strategies consistent with the objectives
of the individual and his/her family. She has extensive
trust administration experience and probate experience
with both supervised and informal proceedings involv-
ing deceased estates, guardianships and conservator-
ships. Ms. Kanski’s practice also involves counseling
owners of closely held, family-owned businesses con-
cerning corporate, tax and estate planning issues.

Tel: (313) 965-8589 © Fax: (313) 965-8252
E-mail: akanski@clarkhill.com

J- Thomas MacFarlane works extensively with individu-
als on estate planning, tax planning and probate matters,
and with businesses on succession planning and corpo-
rate restructuring. Mr. MacFarlane counsels clients on
the various wealth preservation strategies which are
available to high net worth individuals. He also serves as
the leader of Clark Hill’s Personal Legal Services Group.
Mr. MacFarlane has had numerous articles published, is
a fellow of the American College of Trust and Estate
Counsel, and is listed in The Best Lawyers in America.

Tel: (248) 988-5846 © Fax: (248) 642-2174
E-mail: jmacfarlane@clarkhill.com
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Thomas S. Nowinski is a tax specialist with a broad
background in counseling businesses and individuals
in tax and financial matters. His taxation practice
includes federal and state income taxes, the federal
estate and gift tax, and the Michigan Single Business
Tax. Mr. Nowinski specializes in state and local taxa-
tion, with particular emphasis on property tax issues
of all kinds.

Tel: (313) 965-8244 o Fax: (313) 965-8252
E-mail: tnowinski@clarkhill.com

Douglas J. Rasmussen is experienced in all aspects
of estate planning, including analyzing financial and
distribution strategies, structuring plans considering
the tax ramifications and the client’s overall family
objectives, and all appropriate estate planning docu-
ments. Mr. Rasmussen has served as Chairman of
the Probate and Estate Planning Section of the State
Bar of Michigan, and as Chairman of the American
Bar Association Committee on Estate Planning and
Drafting. Elected as a Fellow of the American College of Trust and Estate
Counsel, he has served on its Board of Regents and as its Michigan State
Chairman.

Tel: (313) 965-8234 o Fax: (313) 965-8252
E-mail: drasmussen@clarkhill.com

Thomas F. Sweeney has extensive experience with fed-
eral and state taxation with particular focus on estate
and gift taxation, fiduciary and individual income taxa-
tion and telecommunication entity taxation, including
planning, return preparation, negotiation with tax
authorities and tax litigation, if necessary. He is actively
involved in the planning and administration of trusts
and estates, including designing and implementing estate
plans and related business, tax, and probate-avoidance
planning. Because of his experience with numerous estates and many
complex or difficult estate settlements, Mr. Sweeney is frequently retained

to assist in family trust and estate disputes. Mr. Sweeney’s articles on estate
and tax planning have been published in the Michigan Probate and Estate
Planning Journal and Laches. He has been a frequent speaker at Institute of
Continuing Legal Education programs and is a regular guest lecturer at the
University of Michigan Law School. He has been recognized by his peers
with his inclusion in the the 2003-2004 edition of Best Lawyers in America.

Tel: (248) 988-5867  Fax: (248) 642-2174
E-mail: tsweeney@clarkhill.com

Additional (adjunct) members of Clark Hill’s
Personal Legal Services Group include:

Dana L. Abrahams, Charles M. Bayer, Laura S. Del Pup,
Thomas M. Dixon, Patrick M. Higdon, Charles E. Murphy,
David E. Nims, Alan D. Szuma and Duane L. Tarnacki.

This publication is not intended to provide legal, accounting, tax or other
advice for a specific situation or to create an attorney-client relationship.
We would be pleased to provide such legal or professional assistance as you
require on these and other subjects if you contact one of us directly.

Detroit: 500 Woodward Avenue @ Suite 3500 ® Detroit, MI 48226
Birmingham: 255 S. Old Woodward Avenue ® Third Floor ® Birmingham, MI 48009
Lansing: 212 East Grand River ® Lansing, MI 48906
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